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REMARKS 

Claims 1-38 remain pending in this application. Of these, Claims 10-37 are withdrawn 
from consideration as being directed to non-elected inventions. 

In the Office Action, the Examiner maintained the rejection of Claims 1-6 and 9 (and 
rejected new Claim 38) under 35 U.S.C. § 103 as being unpatentable over U.S. 6,681,021 to 
Saltykov ("Saltykov"), and the rejection of Claims 7-8 under 35 U.S.C. § 103 as being 
unpatentable over Saltykov in combination with U.S. 5,606,621 to Reiter et al ("Reiter"). Li 
view of the following remarks, it is beheved that these rejections are overcome, and that the 
present claims are allowable. 

The Examiner rejected Claim 1 as being unpatentable over Saltykov, stating that Saltykov 
discloses a hearing aid comprising a first and second "half shell" attached to each other. The 
Examiner in the Response to Amendment section of the Office Action again refers to column 3, 
lines 39-40 for support of this rejection. 

Applicants again submit that the Examiner has incorrectly interpreted Saltykov's 
reference to a "half shell." As noted in the prior reply filed July 21, 2005, a person skilled in the 
art of hearing aids would understand that Saltykov's reference to a "half shell" is referring to the 
overall physical size of the hearing aid. As hearing aids became smaller, the phrase "half shell" 
was coined to describe that the physical size of the hearing aid is "about half the size" of a typical 
ITE hearing aid of the day. Saltykov clearly defines this in column 1, lines 10-12 of the patent, 
where he states "included in the ITE type are so-called 'half shell' aids, which are smaller than 
full size ITE aids but are larger than canal aids." 

Saltykov does not teach or suggest the literal "first half shell" and "second half shell" of 
present Claim 1, where the two partial shells are joined together to form a full housing that 
encloses the hearing aid components and conforms to the shape of an ear canal. On the contrary, 
Saltykov clearly teaches that the full hearing aid housing 2 is "of the 'half shell' type," (Col. 3, 
lines 38-40). Saltykov does not teach or suggest a first "half {i.e. partial) shell and a second 
"half {i.e, partial) shell that are joined together to form the full hearing aid housing, as is recited 
in the present claims. In fact, Saltykov appears to teach that the "half-shell type" hearing aid 
includes a full, unitary housing (see FIG. 1), and not the two partial shells of the present 
invention. 
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The drawing of the device shown in FIG. 1 of Saltykov, though not labeled as such, is 
clearly a cross-sectional view of the full, unitary housing. If the device were merely a partial 
shell, as contended by the Examiner, then there would need to be a drawing showing the other 
partial shell to complete the device. This is not the case with Saltykov. 

At the time of the present invention, the term *'half-shell type" hearing aid, as used in the 
context of the Saltykov reference, had a well-understood meaning in the art as being "about half 
the size" of a typical ITE. Accordingly, this is how the reference to a "half shell type" hearing 
aid would be imderstood at the time of the present invention, and one skilled in the art (without 
the benefit of hindsight afforded by the present invention) would undoubtedly not understand 
Saltykov as teaching or suggesting the two half shell design of the present invention. 

As further indication that the meaning of the term "half shell" when used by Saltykov 
refers to overall physical size of the hearing aid, attached as Exhibit A is a printout from the 
website "http://www.hearingreview.com" of an article entitled "Design of a Directional Half- 
Shell Hearing Aid" by Oleg Saltykov, pubUshed in The Hearing Review, Volume 8, Number 10, 
October 2001, that describes half-shell and fiiU-shell hearing aid devices. It is clear from the 
article that "half shell" is referring to physical size only (see for example Fig. 1 and Fig .7), in 
contrast to the meaning used in the claims of the present invention. 

Since the two half shell feature of the present invention is not taught or suggested in the 
Saltykov reference, it is respectfully submitted that the rejection of independent Claim 1 is 
overcome. 

In addition, the deficiencies with respect to Saltykov are not overcome by the secondary 
Reiter reference, since Reiter relates to a hybrid behind-the-ear and in-the-ear device, and fails to 
teach or suggest numerous limitations of Claim 1, including at least the limitations of a first half 
shell and a second half shell; a housing formed by the two half shells that conforms to the shape 
of an ear canal; a microphone, battery and electronics being mounted within the housing formed 
by the half shells; and the mechanical securing mechanism for the half shells. 
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Reliance on "Common Knowledge" For Allegedly Teaching Numerous Features of Claims 1-9 , 
and 38 

The Examiner concedes that Saltykov does not teach numerous other limitations of 
Claims 1-9 and 38, but concludes that these missing features are "very v^ell known in the art," 
and would have been obvious to include in the hearing device of Saltykov. More specifically, the 
Examiner admits that Saltykov does not teach the "flexible tip" Umitation of independent Claim 
1; the "interlocking joint" securing mechanism of Claim 2; the "microphone retainer" limitation 
of Claims 4-5; the "mushroom-shaped tip" limitation of Claim 6; the "adhesive seal" of Claim 9; 
and the "battery"of Claim 38. 

It is once again noted that the Office Action does not at all address the Umitation of Claim 
3 that the hearing aid comprises an aperture to allow a potting material to be introduced into the 
hearing aid. Absent any finding that this limitation is taught or suggested in the prior art, it is 
submitted that Claim 3 should be allowed. 

Apphcants again question the propriety of the Examiner's reliance on "official notice" or 
"common knowledge" in the art, without citation to any documentary evidence, as the principal 
evidence for at least six different features in the present claims. Furthermore, applicants 
respectfully disagree with the Examiner's apparent conclusions that the relevant features in the 
claims are of such a notorious character as to justify the Examiner taking official notice. For 
example. Applicants disagree with the Examiner's contentions that it is common knowledge in 
the art to provide a flexible tip for a hearing aid as is otherwise specified in Claim 1 ; or to 
provide an "interlocking joint" as is recited in Claim 2; or to provide a "microphone retainer" as 
is specified in Claims 4 and 5; or to provide a "mushroom shaped tip" for a hearing aid as is 
otherwise specified in Claim 6; or to provide an "adhesive seal" between two half-shells, as is 
recited in Claim 9; or to provide a "battery" substantially permanently affixed within the housing 
as recited in Claim 38. Applicants respectfully request that the Examiner provide documentary 
evidence for these allegations, and/or an affidavit or declaration setting forth specific factual 
statements and explanations in support of these allegations if these rejections are maintained in 
the next action. See M.P.E.P. § 2144.03(C). Li the absence of such evidence, however, it is . 
submitted that the Examiner has not satisfied his prima facie burden of demonstrating the 
obviousness of the present claims, and that Claims 1-9 and 38 should be allowed. 
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CONCLUSION 

In view of the above remarks, it is believed that all claims are in condition for allowance, 
and it is respectfully requested that the application be passed to issue. If the Examiner feels that 
a telephone conference would expedite prosecution of this case, the Examiner is invited to call 
the undersigned. 

Respectfully submitted, 

HAMILTON, BROOK, SMITH & REYNOLDS, P.C. 




Timothy/. Meaghe: 
Registration No. 39,3112 
Telephone: (978) 341-0036 
Facsimile: (978) 341-0136 



Concord, MA 01742-9133 



